City Clerk File No. Ord. 15.186

Agenda No. 3. 15t Reading
Agenda. No. 4.3 2nd Reading & Final Passagse
ORDINANCE
OF
JERSEY CITY, N.J.
COUNCIL AS A WHOLE

offered and moved adoption of the fellowing ordinance:

TITLE:

CiTY ORDINANCE  15.186

ORDINANCE AUTHOREZING THE CITY OF JERSEY CITY TO FILE
AN OFFER OF FINANCIAL ASBISTANCE [OFA] TO ACQUIRE
CERTAIN PROPERTY COLLECTIVELY KNOWN AS THE SIXTH
STREET EMBANKMENT FROM CONRATL AND SUCH OTHER
CONRAIL PROFPERTIES AS ARE NECESSARY TO CONNECT WITH
THE MAIN LINE IN THE VICINITY OF CP WALDO

THE MURICIPAL COUNCIL OF THE CITY OF JERSEY CITY DOES ORDATN:

WHEREAS, Consclidated Rail Corporation [Comrail] was the owner of certain property
designated as Block 212, Lot M., Block 247, Lot 50A, Block 280, Lot 50A, Block 317.5, Lot
504, Bloek 354.1, Lot 504, Block 389,1, Lot 50 aud Block 415, Lots 50 and 50.PL, Block 446,
Lot 18A on the City of Jersey City’s Official Tax Assessment Map and more commonly known

.2s the Sixih Street Embankment [Ploperty}, and

WHERFTAS, the Property is part of a line of railroad known as the Harsimus Branch, which was
the former main line of the Pennsylvania Railroad into Jersey City; and

WHEREAS, lines of railroad may not be abandoned and converted into non-rail use. without
the prior authorization of the Swrface Transportation Board [STR], a federal agency, even if the
railroad owning the line has ceased to use it for rail purposes; and

WHEREAS, Conrail ceased using the Property in or around 1996; and

WHEREAS, the Property and ifs extension to CP Waldo (in the vicinity of Chestuut and Waldo
Streets) is the last undermilized transportation corridor available to address passenger and freight
transportation needs in congested Downtown Jersey City ;and

WHEREAS, the property also is part of the preferred route of the East Coast Greenway and is
listed on the State Register of Historic Places; and

WHEREAS, in 2004 and 2003, City of Jersey City by adoption of Ordinances 04-096 and 05-
064 authorized acquisition of the Property for its own use as open space and for eventual
construction of a public park; and

WHERIAS, notwithstanding the City’s expression of interest in acquiring the property in 2005
Conrail sold the Property to a private party [Develeper] for $3 million for non-rail pusposes
without any prior STH rail abandoument authorization; and

WHEREAS, the City of Jersey City along with Embankment Preservation Coalition. [Coalition]
and Rails to Trails Conservancy [RTC] filed a petition for a declaratory order at STB for a
determination that the Harsimus Branch was a line of railroad such that the 2005 sale was illegel,
and otherwise objected to the sale and redevelopment of the Property; and

WHEREAS, Conrail and the Developer sought to evade STB regulation (including historic
preservation regulation by STB) by claiming that the Harsimus Branch was not a line of raflroad;
and '
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ORDINANCE AUTHORIZING THE CITY OF JERSEY CITY TO FILE AN QFFER OF FINANCIAL
ASSISTANCE [OFA] TO ACQUIRE CERTAIN PROPERTY COLLECTIVELY KNOWN AS THE SIXTH
STREET EMBANKWENT FROM CONRAT, AND SUCH OTHER CONRAIL PROPERTINS AS ARE
NECESSARY TO CONNECT WITH THE MAIN LINE IN THE VICINITY OF CE WALDO

WHERKEAS, the STB ruled that the Property was part of a line of railroad, but this ruling was
appealed by Conrail and the Developer, resulting in litigation in federal courts that ultimately
determined in 2013 that the Harsimus Branch in fact was a line of railroad for which STB
abandonment authorization was required; and

WHEREAS, the Developer in some cases joined by Conrail filed multiple litigations against
the City of Jersey City and its boards, agencies and employees as well as the Coalition and RTC
and attorneys for City, Coalition and/or RTC; and

WHEREAS, the STB in a Decision served August 11, 2014, rejected the Developer’s most
recent efforts to assert that STB lacked jurisdiction over the Harsimus Branch; and

WHEREAS, in another Decision served August 11, 2014, STB reinstituted an sbandonment
proceeding (AB 167-Sub no. 1189X) for the Harsimus Branch from Marin Boulevard to CP
Waldo (vieinity of Chestiut and Waldo Streets) in Jersey City; and

WHEREAS, an important remedy afforded under federal law to communities facing
abandonment of lines is the Offer of Financial Assistance [OFA], whereby a community may
purchase on terms set by the STB a line or portion thereof inferconneeting to the freight rail
gystem for, as construed by STB, continued freight rail and other compatible public purposes;
and

WHEREAS, the governing statute (49 U.S.C. 10904) requires that the sucoessfiil OFA applicant
neither transfer nor discontinue service over such line for two years after purchase; and

WIHEREAS, the City wishes to use the OFA remedy to secure the corridor for continned freight
and passenger rail service in order to relieve congestion and pollution on City streets, especially
from trucks, and to'employ any surplus property as open space and for other compatible public
purposes, all consistent with preservation of the historic Sixth Street Bmbankment; and

_ WHEREAS, under STB precedent in OFA, proceedings, the presumptive price of fee title to the
Property is the price paid by the Developer (33 million) and the presumptive price of easement
tifle to the Property is zero; and

WHERREAS, the City under the OFA remedy also will need to acquire additional property to
link to the national freight rail network (National Docks Secondary and/or CP Waldo), which
will require a corridor of no less than 30 feet width and if otherwise feasible at least 50 to 60 feet
widih minimum plus staging avsas across property believed owned by Conrail extending as far as
the Natfional Docks Secondary and/or by easement over said National Docks Secondary to CP
Waldo; and

WHEREAS, the City wishes to comply fully with the requirements of 4% 15.8.C. 10904; and

WHERRTAS, pursuant to N.JS. A, 48:12-125.1, City is also authorized to acquire Conrail
properties subject to STB abandonment proceedings on terms offered by Conrail to other
purchasers; and

WHEREAS, it order to pursue the OFA remedy, City will be required to pay an application
fes of $1,600, and, in order to obtain terms and conditions of purchase from STB, an additional
fee of $24,200; and

WHEREAS, in ovder to invoke the OFA remedy, City must also be prepared to offer expert
evidence on valuation issues and upon other issues pursuant to conditions imposed by STB; and
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ORDINANCE AUTHORIZING THE CITY OF JERSEY CITY TO FILE AN OFFER OF FINANCIAL
ABSISTANCE [0FA] TO ACQUIRE CERTAIN PROPERTY COLLECTIVELY KNOWN AS THE SIXTH
STREET EMBANKMENT FROM CONRAIL AND SUCH OTHER CONRAIL PROPERTIES AS ARE
NECESSARY TO CONNECT WITH THE MAIN LINE IN THE VICINITY OF CP WALDRO

WHERREAS, STB’s terms and conditions ordinerily require conveyance of the property by
quitclaim deed, as is where is; and

WHEREAS, once STB sets terms and conditions, the OFA applicant is ordinasity given no less
than ten (10) days to accept or o reject the terms and conditions; and

WHEREAS, if the terms and conditions are accepted, they are binding on the applicant; and

WHEREAS, funds are available for all costs to be incurred pursuant to this ordinance in
Account No. 04-215-55-887-990; and

WHEREAS, the Mudson County Superior Cowt invalidated, without prejudice, Grdinance
14.103 under the Open Public Meetings Act (OPMA), N.J.S.A. 10:4-6, on the ground that certain
discussions held by the City Council at the September 8, 2014, closed session should have been
disclosed to the public prior to adoption of the Ordinance;

WHEREAS, without conceding that the ruling was correct but vather to better facilitate the
prompt availability of the OFA remedy to the City, the City, without waiver of any right to
appeal or on appeal, wishes fo adopt a lawfi:l Ordinance authorizing an OFA, and to lawfully
ratify all actions taken to date to facilitate the filing of any OFA, mcludmrr retention of experts
and taking of legal advice in that connection;

WHEREAS, the City therefors has made available to the public prior to adoption of this
Ordinance the unredacted portions of the transeript of the September 8, 2014, closed session that
the Hudson County Supenor Court ruled were subject to public disclosure pursusat to the
OPMA;

WHEREAS, public disclosure of the deliberations recorded in the unredacted portions of the
transcript of the September 8, 2014, closed session, in conjunction with a reopening of public
comument and Council deliberations constitutes de nove action by City Councilin satisfaction of
the corrective/remedial action provision of N.J.S.A. 10:4-15 and as referenced in the November
10, 20135, Hudson County Superior Court Order;

NOW, THEREFORE, BE IT ORDAINED by the Mmuc1pa1 Council of the City of Jersey City
that: .

1. The Corporation Counsel or his duly designated agent and the Business Administrator are
authorized to file an Offer of Financlal Assistance [OFA] to acquire title to the following
property for purposes of continued freight rail and other compatible pubic purposes including
passenger rail, open space, trail and historic preservation: Block 212, Lot M., Block 247, Lot
504, Block 280, Lot 504, Block 317.5, Lot 50A, Block 354.1, Lot 50A, Block 389.1, Lot 50,
Block 415, Lots 50 and 50.PL, and Block 446, Lot 184, on the City of Jersey City’s Official Tax
Agsessment Map and more commonty known collectively as the Sixth Street Embankment
[Property] for the presumptive sum of $3 million for fee title to the portion of the Property
purportedly sold to the Developer for that price in 2005, and for an additional emount such that
the total expenditure dees not exceed $35.7 million for the Property and {or all temaining pioperty
necessary to achieve a connection to the national freight rail network,

2. The Corporation Counsel of the City of Jersey City or his duly designated agent and the
Business Administrator ave authorized and directed to undertake any actions and execute any
documents necessaty or appropriate to acquire any property by purchase from Conrail under an
Offer of Financial Assistance as provided in paragraph 1. In the event the STB sefs terms and
condifions exceeding $5.7 million under the OFA, the Corporation Counsel shall advise the
Council immediately so that the Council may accept or reject such terms and conditions within
the time period set by 8TB.
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ORDINANCE AUTHORIZING ‘THE CITY OF JERSEY CITY TO FILE AN OFFER OF FINANCIAL
ASSISTANCE [OFA] TO ACQUIRE CERTAIN PROPERTY COLLECTIVELY XROWN AS THE SIXTH
STREET EMBANKMENT FROM CONRAIL AND SUCH OTHER CONRAIL PRGPERTIES AS ARE
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3. The Corporation Counsel or the Business Administrator are authorized and directed to
solicit proposals to engage the services of swiveyors, title insurance companies, appraisers and
any ofher professionals whose services are necessary or appropriate to pursue an OFA and
ofherwise to implement the purposes of this ordinance.

4. The Corporation Counsel or the Business Administrator are authorized and directed to
take appropriate measures to meet the City’s obligation, in the event of a successful OFA, to seck
to provide rail service per 49 17,8.C. 10904, including, but not necessarily limited to, (a) to solicit
proposals for construciion or operation of interim freight rafl transload facilities to serve freight
rail customers of thé Harsimus Branch on suitable property in the event City acquires all or 2
porticn of the Harsimus Branch at issue in AB 167 Sub 1189X pursuant to an OFA, provided
that respondents are encouraged to limit subsidization requests for construction of a switch and
trackage or for operation in light of the possible interim nature of said transload operations,
pending planning for reconstruction and further operation, and (b), in the event City successfully
acquires the Harsimus Branch pursuant to STB’s OFA procedures, further to solicit proposals
from consuliants to prepare plans and recommendations (including for contributions to offset
reconstruction costs) for restoration of the Fassimus Branch for rail purposes to the extent
practicable consistent with other public purposes.

5. In the event STB does not permit City {o OFA the Property, or the OFA is unsuccessfial,
the Corporation Counsel with the cooperation of the Business Administrator are anthorized and
directed to pursue all other possible renedies that may resul in acquisition of the Property,
ineluding connections for rail and other public purposes such ag trail at the STB and by means of
N.IS.A. 48:12-125.1.

6. This Ordinance shall take effect at the time and in the manner as provided by law.

7. This Ordinance shall not rescind Ordinance 04-096 or (5-064 which authorized the
acquisition of the Embankment solely for open space and a park by purchase or condemnation.

8. All prior actions by or on behalf of the City in furtherance of the goals and objectives of this
Ordinance and the preparaiion and filing of an OFA are hereby ratified, including the retention
and payment of experts and consultanis.

9. The City Clerk and the Corporation Couusel be and they are hereby authorized and
directed to change any chapfer mumbers, article numbers and section numbers in the evend that
the codification of this Ordinance reveals that there is a conflict between those numbers and the
existing code, in order to avold confusion and possible accidental repealers of exisiing
provisions. )

NOTE: All maferial is new; therefore, underlining has been omitted.
For purposes of advertising only, new matter is indicated by beld face
and repealed matter by italic,

Mbyhe

12/11/15

APPROVED AS TO LEGAL FORM APPROVED; -

APPROVED:

Lorporation Gounsel Busingss Administrator

Certification Required O
Not Required O




ORDINANCE FACT SHEET — _
This summary sheet is to be attached 1o the fiont of any resolution that is submiited for Conncil consideration.
Tncomplete or vague fact sheets will be retuined with the resolution.

Full Tifle of Ordinance/Resolution

ORDINANCE AUTHORIZING THE CITY OF JERSEY CITY TO FILE AN OFFER OF
FINANCIAL ASSISTANCE [OFA] TO ACQUIRE CERTAIN PROPERTY COLLECTIVELY
KNOWN AS THE SIXTH STREET EMBANKMENT FROM CONRAIL AND SUCH OTHER,
CONRAIL PROPERTIES AS ARE NECESSARY TO CONNECT WITE THE MAIN LINE IN THE
VICINITY OF CP WALDO

Initiator

[ Department/Division | Law Law
Name/Title Jeremy Farrell Corporation Cocnsel
Phone/email (201) 547-4657 TFarrell@jenj.org

Note: Initiator musibe available by phone during agenda meeting (Wednesday prior to conneil meeting @ 4:00 p.m.)

Ovrdinance Porpose

This ordinance authorizes the relevant City departments to file for, and to pursus, a federal eminent domain
remedy (49 USC 10904, called the "OFA" remedy) as administered by the federal Surface Transportation
Board (STB) to acquire an unused portion of a line or rafltoad called the Harsimus Branch (Marin Blvd. to CP
Weldo) which contains the Sixth Street Embankment, a City Historic Landmark, City has sought to acquire at
least portions of this property since before Contail in 2005 illegally sold the Embankment parcels o a
developer without the required STB abandonment anthorization. Conrail and the developer for years sought
to prevent STB from exercising its jurisdiction. Now, an abandonmtent proceeding is finally pending, in
which STB affords an OFA remedy. As a condition for invoking the remedy, the City must continue efforts
to provide fieight rail seivice on the line for two years before it may seek discontinuance authority.

This ordinance replaces a previous ordinance which was invalidated by the court for alleged violation of the
Open Tublic Meetings Act while preserving our ability to appeal that ruling, This ordinance also reffects and
athorizes payment of the increased fees for proceeding befors the STB.

| The OFA. remedy affords an efficient means to acquire the last underuiilized transportation corridor into
downtown for continued transportation (including rail) use, as well as open spacs uses, all consistent with
historic preservation, all the way from Marin to CP Waldo (roughly Waldo or Chestrut Streets). If City is
atlowed 1o file fox the remedy, 8TB will set the terms and conditions of sale, including price, based on the
price paid by the developer to Conrail for the Embankment parcels ($3 million), and appraisals for any
portions remaining under Conrail ownerskip. City is expected to have only a biief period (expected to be
approximately 10 days) to accept the terms. If the ferms are accepted, City ordinarily would be required to
close within 60 days. The ordinance alse contains provisions to equip the City (o make the OFA, and fo be in
a position fo accept terms and to close on a iransaction within time periods set by STB.

T certify that ofl the facts pregemted hersin ave accurate.

Signature of Department Director Date
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ORDINANGE noPrd. 15.186

TITLE; 3N DEC 167015 47 AN 13 20

Ordinance authorizing the City of Jersey City to {ile an Offer of

Financial Assistance {OFA) fo acquire cestain propesiy collectively

known as the Sixth Street Embankinent from Conraif and such other

Conrail properties as are necessary to connect with the main line in

the vieinity of CP Waldo.

RECORD OF COUNCIL VOTE ON INTRODUCTION nEe S 6 0B S - A

COUNCILPERSON AYE | NAY | NV. ]] COUNCILPERSON AYE | NAY | NV, 1] COUNCILPERSON | AYE | NAY | NV,
GAJEWSKI v ] YUN v RIVERA Al zet
RAMCHAL v i OSBORNE ey WATTERMAN S
BOGGIANO COLEMAN v LAVARRO,PRES, | .~/

T __, RECORD OF COUNCIL YOTE TO CLOSEPYSLICHEARING AN {3 901
CouncHperson BIEAE 3 e moved, seconded by Councilperson_ LN ERMLY tfoclose PH, *3-{)
COUNCILPERSON AYE, | NAY | NV, ]JCOUNCILPERSON AYE | NAY | N.V. |{COUNCILPERSON AYE | NAY | NV
GAJEWSKI £, YUN z RIVERA J

-RAMGHAL /, OSBORNE A WATTERMAN ¥
BOGGIAND ¢ COLEMAN v LAVARRO, PRES. "
« Indicates Vole ) . N.V.~Not Voting {Abstain)
SPEAKERS:

Do ik

o

\li%\k‘%m \\EB%}.«\\%\ N
"&i@*\{ﬁ%@%&%@
Tretend Gucnddd

RECCRD OF COUNCIL YOTE ON AMENDMENTS, IF ANY

Councilperson moved toamend* Ordinance, seconded hy Gouncilperson . Badopted
- COUNCILPERSON AYE [NAY | NV, [|COUNCILPERSCN AYE | NAY [NV, [{COUNCILPERSCN AYE [ NAY | NV

GAJEWSIKE YUN RIVERA

RAMCHAL OSBORNE WATTERMAN

BOGGIAND COLEMAN LAVARRO, PRES. N

RECORD OF FINAL COUNCIL VOTE JANTE B (=5

COUNCILPERSON AYE, | NAY | NV, || COUNCILPERSON AYE | NAY | N.V. || COUNCILPERSON AY% NAY | NV
GAJEWSKI vy YUN ~_||RvERA £ '
_RAMCHAL /. DSBORNE & WATTERMAN i

BOGGIAKO o COLEMAN ¥ LAVARRD, PRES. {

v Indicates Vole N.V.~Not Voting (Abstain}
Adopted on first reading of the Council of Jersey City, N.J.on " DEC 18 ZE‘E

Adopted on second and final reading after hearingon jAN ﬂ 3 zmﬁ

\ T Ordinance Was_adgpted by APPROVED:
AR 13 208
\\\‘ l 3 X Rélandd R, Lavarro, Jr., Council President
- .
o ‘ Date JAN 13 206
*Amendment(s)
APPROVED: —/
Cw Fulop, Mayor
1 Dete 18 35 701

Dateto Mayor.

1AM 14 206




